The criminal protection of food safety in China by 杨洛
    
学校编码：10384                             分类号_______密级 ______ 
学号：X2007120096                                        UDC ______ 
 
 
硕 士 学 位 论 文 
 
我国食品安全的刑法保护 
The criminal protection of food safety in China 
杨  洛 
 
指导教师姓名： 李 兰 英 教 授  
专 业 名 称： 法  律  硕  士  
论文提交日期： 2 0 1 3 年 1 1  月  
论文答辩时间： 2 0 1 3 年   月  
学位授予日期： 2 0 1 3 年    月  
 
 
答辩委员会主席：           
评    阅    人：           
 



















另外，该学位论文为（     ）课题（组）的研究成果，获





























（ ）1.经厦门大学保密委员会审查核定的保密学位论文，于   















































At present, the situation of China’s food security crime is very serious, the 
regulations of food safety criminal law are becoming increasingly stringent, the 
Criminal Law Amendment (eight) executed from May 2011 and the latest 
judicial interpretation on May 2013 increased the field of food safety protection, 
and weaved a law net for punishing the criminal of food security. But imperfect 
criminal charges, narrow scope of protection, not connect closely with the 
"Food Safety Law", lack of effective eligibility punishment, and no regulatory 
system of criminal negligence are the issues. In this paper, we start from the 
basic theory of food safety and criminal regulation, comparing the current 
situation of domestic and foreign food safety criminal legislation. According to 
the food safety protection trends, proposed improvement for the criminal justice 
system and criminal charges, to weave a tight law net through the substantive 
criminal law, the criminal procedure and administration, to ensure that there is 
no impunity and maintain the authority and deterrence of laws. 
 













目  录 
引  言 .......................................................................................................... 1 
第一章  食品安全和刑法规制概述 ......................................................... 2 
第一节  食品安全概念及现状 .................................................................................... 2 
一、食品安全概念 ................................................................................................. 2 
二、食品安全现状 ................................................................................................. 2 
第二节  食品安全刑法保护的现状 ............................................................................ 3 
一、境外食品安全刑法保护现状 ......................................................................... 3 
二、我国食品安全刑法保护现状 ......................................................................... 5 
第三节  宽严相济的刑事政策在食品安全犯罪中的体现 ........................................ 7 
一、食品安全犯罪宽严相济刑事政策的合理性分析 ......................................... 8 
二、以案说法阐述食品安全犯罪宽严相济的刑事政策 ..................................... 8 
第二章  我国食品安全刑法保护规定存在的问题 ............................... 12 
第一节  食品安全刑法保护体系不完善 .................................................................. 12 
一、刑法分则体系 ............................................................................................... 12 
二、体系设置不合理 ........................................................................................... 12 
第二节  刑法保护范围的缺陷 .................................................................................. 13 
一、对食品安全保护范围窄 ............................................................................... 13 
二、刑法规定的空白地带 ................................................................................... 14 
第三节  刑罚设置的不完善 ...................................................................................... 15 
一、罚金刑设置的不完善 ................................................................................... 15 
二、主刑规定未能充分体现罪刑相适应原则 ................................................... 15 
三、食品安全相关犯罪立案门槛太高 ............................................................... 16 
四、资格刑的缺失 ............................................................................................... 16 













第一节  调整刑法体系 .............................................................................................. 18 
第二节  实现《食品安全法》与《刑法》的有效对接 .......................................... 18 
一、完善《食品安全法》和《刑法》罪责衔接 ............................................... 18 
二、统一食品安全犯罪的移送标准 ................................................................... 19 
三、规定拒不召回不安全食品的刑事责任 ....................................................... 20 
第三节  罪名的修正与完善 ...................................................................................... 20 
一、增设食品安全犯罪过失犯 ........................................................................... 20 
二、将生产、销售不符合安全标准的食品罪升格为行为犯 ........................... 21 
三、将生产销售用于食品的有毒原料以及生产销售有毒有害食品罪纳入
危害公共安全罪 ................................................................................................... 22 
四、增设生产销售不符合安全标准食物器物罪 ............................................... 23 
五、加强罚金刑在惩治食品安全犯罪中的作用 ............................................... 24 
六、增加资格刑的相关规定 ............................................................................... 24 
结 论 .......................................................................................................... 26 




























Introduction ................................................................................................ 1 
Chapter One Food Safety and Overview of Criminal Regulation ........ 2 
Subchapter 1 The Concept and Current Status of Food Safety ............................... 2 
Section1 The Concept of Food Safety ..................................................................... 2 
Section2 The Present Situation of Food Safety ....................................................... 2 
Subchapter 2 The Current Situation of The Protection to Food Safety 
Criminal Law ................................................................................................................ 3 
Section 1 The Current Situation of The Protection to Food Safety Criminal 
Law of Overseas ...................................................................................................... 3 
Section 2 The Situation of The Protection to Food Safety Criminal Law in 
China ........................................................................................................................ 5 
Subchapter 3 The Criminal Policy of Combining Punishment With Leniency 
on Food Safety ............................................................................................................... 7 
Section1 Analysis on The Rationality of The Criminal Policy of Combining 
Punishment With Leniency ...................................................................................... 8 
Section 2 Expounded The Criminal Policy of Combining Punishment With 
Leniency on Food Safety by Cases .......................................................................... 8 
Chapter Two The Problems Exsit on The Protection of China's Food 
Safety Law ................................................................................................ 12 
Subchapter 1 Imperfect Protection System of The Food Safety Law .................... 12 
Section 1 The Criminal Law Systerm .................................................................... 12 
Section 2 Unreasonable Setting of The System ..................................................... 12 
Subchapter 2 The Defects in The Protection Scope of The Criminal Law ............ 13 
Section 1 The Protection Scope of Food Safety is Narrow ................................... 13 













Subchapter 3 The Imperfection In The Penalty Set ................................................ 15 
Section 1 The Imperfection In The Fine Penalty Set ............................................. 15 
Section 2 The Provisions of The Main Crinminal Law Can Not Fully Reflect 
The Priciple That The Punishment Adapt To The Crime ...................................... 15 
Section 3 The Threshold of The Relevant Food Safety Crime Case is Too 
High ....................................................................................................................... 16 
Section 4 Lack of Qualification Penalty ................................................................ 16 
Chapter Three Perfecting The Protection of The Food Safety Law ... 18 
Subchapter 1 Adjust The System of Criminal Law ................................................. 18 
Subchapter 2 To Achieve the Effective Joint between the Food Safety Law 
and The Criminal Law ............................................................................................... 18 
Section 1 Improve the Crime and resonability Connection of the Food Safety 
Law and The Criminal Law ................................................................................... 18 
Section 2 Unified The Transfer Standard of Food Safety Crime........................... 19 
Section 3 Stipulate The Criminal Responsibility of Refusing Recalling The 
Unsafe Food ........................................................................................................... 20 
Subchapter3 Admenting and Perfecting The Accusation ....................................... 20 
Section 1 Add The Food Safety Crime Negligence ............................................... 20 
Section 2 Upgrade The Crime on Producting And Selling Food Do Not Meet 
The Safety Standards To The Behavioral Offense ................................................ 21 
Section 3 The Crime of Producing and Selling Toxic Raw Material and Food 
Should be Included in The Crime of Endagering Public Security ......................... 22 
Section 4 Additional production and sales do not meet safety standards of 
food utensils crime  ................................................................................................ 23 
Section 5 Strengthen the positive role of the fine penalty on punishing the 
criminal of food safety ........................................................................................... 24 
Section 6 Increase The Relevant Provisions of The Qualification Penalty ........... 24 








































引  言 
 1
































第一章  食品安全和刑法规制概述 






















                                                 
① 世界卫生组织编著.食品安全在卫生和发展中的作用[M].北京:人民卫生出版,1986,(1)：3. 






































































的惩罚，处不超过 2 万英镑的罚款或是低于 6 个月的监禁处罚。对于情节
以及后果较为严重的情况，则罚款无 大值，监禁不超过 2 年。① 












第（5）项关于在奶类掺杂的规定即属犯罪，可判处 3 级罚款及监禁 3 个月。
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